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PUBLIC SCHOOL SEGREGATION CASES
Clarendon County, 5.C,, Ne,101
and Topeka, hans., Ne.
Background information on two
cases to be argued before U.S,
Supreme Court, Oct, 14-15, 1952,
with attorneys for the National
Association for the Advancement
of Colored People representing
the appellants,
THE_ISSUE

At issue in these two cases, one originating in the rural South
Carolina county of Clarenden and the other in Toneka, Kansas, is the
validity of state statutes and constitutional provisiens pursuant to
which Negro and white children are segregoted in public elementary
and secondary schools. Acting on behalf of the parents and children
in both cases, the NAACP attorneys contend that segregetion per se
is diserimination and, accordingly, a violation of the eaqual nrotection
¢lause of the Fourteenth Amendment to the United States Constitvtion,
In these coses the equality of facilities afforded the two egroups is
not at issue,

Both cases are before the Supreme Court on appeal from lower court
decisions which upheld the constitutionality of segregaticn on the
basis of a Supreme Court decisien in Plessy v. Ferpuson handed down in
1896. The Court at that time formulated the "separate but equal®
doctrine, which asserted the right of the states to enforce segre-
gation laws provided equel facilities were made available to both
races, The present cases challenge this ruling. & third case,
originating in Prince Edward County, Virginia, is pending.
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THE ARGUMENT

The lower courts, the MAACP attorneys contend, wera in error in
basing their decision on Plessy v. Ferpuson. They maintain that this
ruling has been made obsolete vy later decisions of the Court, nar-
ticularly MeLaurin v. Board of Rerents and Sueart_v. Painter, which
held that segregation of Negro students at the Cniversicvy of Oklahoma
and the University of Texas, respesctively, was unconstitutional.

Citing the decisions in the 3weatt and McLaurin cases, the NAACP
brief in the Clarendon County case, filed on September 23, maintains:

"Phis rule cannot be peculiar to any level of publie
education. Public elementarv and high school educa-
ticn is no less a governmental function than graduate
and professional education in state institutions.”

The brief in the Topeka case, also filed on September 23, asserts:

“Sinece 1940, in an unbroken line of decisions, this court
has clearly enunciatcd the dsctrine that the state may
not validly impose distinctions and restricvions among
¢citizens tased upon race or color alone in each field

of governmental activity where question has been raised."

Segregation, the NAACP points out, impairs the educational develop-
ment of its victims. Hace as a factor in the selection of students for
admission to public schools, the Association holds is a "constitutional
irrelevance” which "cannot be justified as a classirication based upon
any real difference which has rertinence to a valid legislative
objective,"

The South Carclina Case
HISTORY

Segregation in public educstion is mandatory in Zouth Carolina
under Article II, Section 7, of the state constitution, which states:

"Separate schools shall be provided for children of the
white and colered races, and no child of either race shall
ever be permitted to attend a school provided for children
of the other race."

Distressed by the long-stending end glaring inferiority of
facilities cvailable to their children under this provision, Negro
farenns filed a petition with the county board of educatien in
lovember, 1949, asking for equalization of educational epportunities,
The county board refused to act., Meenwhile the parentis sought and
secured the assistance of the South Carolina State Conference of
branches of the NAACP, As it became increasingly evident that no
steps were being taken by the authorities to bring the Nepgro schools
up to the standard of those maintsined for white children, the decision
was reached to make a frontal attack umon the segregated school system.
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The original suit was filed in the Federal District Court in
Charleston on May 16, 1950, on behalf of 67 Negro children and their
parents, The court wes asked to issue an injunction "“ferever restrain-
ing and enjoining the school board from making a distinetion on account
of race and color in maintaining public schools for Nepgro children
which are inferior to those maintained for white children,"

When attorneys in the case appeared before United States Distriet
Judge J. VWaties Varing for a pre-trial hearing in November, 1950, it
was indicated that the objective of the suit was abelition of segre=
gation. It was then agreed to take the case before a three- judge
court for trial,

Argument on the suit was heard on May 28 and 29, 1951, before
Senior Circuit Judge John J, Parker of Charlotte, N.C,, and Federal
District Judges J. Waties Waring, Charleston, and George Bell
Timmerman, Batesburg, S5.C. Expert witnesses, from the fields of
education, psychology, sociology and anthropology testified as to the
harmful effects of segrepation upon school children., 4 surprise turn
at the trial took place when Robert MeC, Figg, chief counsel Tor the
state, admitted that inequalities in white and Negro schools existed
and asked the court to grant time to remedy the situation, He said
that an estimated &h0,000,000 would be necded to eqralize schools in
the state and that the state had lovied a 3% sales tax and floated a
$75,000,000 bond issue for the purnose,

In a two-to-one decision handed down on June 21, 1951, segregation
was upheld. Judge Varing entered a vigorous dissenting orinion, in
which he declared that from testimeny offered by the exvert witnesses,
"it was clearly apparent, as it should be to any thoughtful person,
irrespective of having such expert testimony, that segrepation in
education can never produce equality and that it is sn evil that must
be eradicated."

The court ordered the school board to furnish Negro punils in its
Jurisdiction "educational facilities, equipment, curricula and eppor-
tunities equal to those furnished white pupils. Further, the court
ordered the school officials to submit a report within six months
indicating progress made towards equalization.

NAACP attorneys filed @ netition for appeal to the U,S, Supreme
Gourt on July 20, 1951. The petition asked the Court to hand down
a definitive ruling "as to whether racial separation in public ele-
mentary and high schools is a constitutionally possible pattern."
This had been clarified on the graduate and professional levels, the
petition pointed out. However, it continued, "the Court has never )
had the opportunity to consider the question as to elementary and high
schools on the basis of a full and complete record with the issue
clearly drawn and with competent expert testimony."

On January 28, 1952, the Supreme Court sent the case back to the
lower court on the ground that the latter had not given its opinion on
the report submitted to it by school officials at the end of the six-
month period, as ordered. Justices William O, Douglas and Hugo Black
dissented from the per curiam opinion sending the case back to the
lower court, on the ground that the report was irrelevant to the
segregation issue presented,
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_Forthwith, on January 31, the HAACP ficld a metion in response to
which the Supreme Court on February L issued a mandate to the lower
court to proceed immediately with a secend heardng. On Februory 7,
NALCP attorneys submitted a motion for judgment to the District Court,
contending the children they represented could "get no immediate relief
except by issuance of a final judgment of this court enjoining the
enforcement of the policy cf racial segregation." Following this

s:zqnd hearing on March 3, the three-judge court again upheld sepre-
gation, '

O?E v 101 the NAACP for a second time asked the Supreme Court to
reviewjcdse. t is this apreal which will be argued before the Court
on Uctober 1lk.

IMPACT IN SOUTH

Alarmed by the pessibility of the demolition of the legal props
to segregation, advocates of that system, under leadership of Governor
James F, Byrues of South Carolina, are seeking some m2ans to retain
the traditionmal southern pattern in the event of a Supreme Court
decision against segrepation. Addressing the South Carolina Education
hssociation on March 16, 1951, Gov. Byrnes said:

"Should the Supreme Court decide this case against our
position, we will face a serious problem, Of enly ane
thing can we be certain, South Carolina will not, now
nor for some years to come, mix white aml colored
children in our schools. '
#Tf the court changes what is now the law of the land,
we will, if it is possible, live within the law, bre-
serve the public school system, and at the same time
maintain segresation. If that is not possible, we
will abandon the public school sysTem. To do that
would be choosing the lesser of two great evils,"

The State of South Carolina reteined the eminent constitutional
lawyer John W. Davis to represent the state in this case. Mr. Davis
was the Democratic nominee for the presidency in 1524.

The governors of Georgia and Mississipri have similarly threatened
to "abandon the public school system.” Meanwhile, Scuth Carolina,
Ceorgia and Mississippi have initiated costly plans to imorove and
equalize the schools in the hope that the Court will merely reaffirm
the "separate but equal" doctrine.

Despite pressure and threats of intimidation, Negroes in South
Carolina have stood firm. James M. Hinton, state president of the
NAACP, has responded to threats with the assurance that "Negroes will
not turn back, Whites and Negroes will have public schools in South
Carolina after all of us have died and present of ficials either are
dead or retired from public life."”

The South Carolina Baptist Lducaticnal and Missionary Cenvention,
a Negro group, went on record early in Kay, 1951, "as being onposed to
segregation in all forms." The convention condemned segregation as
"yndemoeratic and contrary to the Christian view of life.," Efforts to
induce Negro church groups to take over the Negro schools in case the
Court bans segregation have been rebuffed,
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The Topuka, Hansas, Case
HISTORY

Segregation in the elementary schools of Toneka (the high schools
are unsegregated) is maintained under authority of Chanter 72-172L of
the General Statutes of Kansas, 1949, which cmmower school boards in
the cities of the first class

"to organize and maintain separate schools for the education
of white and colored children, includine the high schools in
Liansas City, Kans.; no discrimination on account of celor
shall be made in high schools excert as provided herein,.."

Negro children in Topeka had to pass nearby schools set aside for
whites only and travel distances from a mile and a half to two miles
in order to a2ttend an inferier all-Negro school, Weary of such
discrimination and inconvenience, Negro parents appesled to the NAACP
for legal assistance in breaking the long-existing pattern of segregation
which was re-affirmed in the General Statutes of 1949,

A suit filed by NAACP lawyers on February 28, 1951, asked the U,S,
Distriet Court to grant a declaratory judgment and injunction invalidating
the Kansas segregation statute. Twenty Negro children and 13 of their
parents joined in this suit. The following June an amended comnlaint
was filed asking the court to issue a permanent injunction restraining
the Board of bducation from setting up separate schools for white and
Negro children. The case was heard on June 25, 1951, before Judpes
Walter h. Huxman of the U.3. Circuit Court of Appeals, and Judges
Arthur J. kellctt and Delmas €, Hill of the U.S. District Court.

THE DECISION

hlthough the decision handed down by the three-judge court upheld
the legality of segregation, the court found that

"Segregation of white and colored children in public schools
has a ﬁetrimental effect upon colored children. The imnact
is greater when it has the sanction of the law; for the
policy of separating the races is usually interpreted as
denoting the inferiority of the Negro group., A sense of
inferiority affects the motivétion of & child to learn.
Segregation with the sanction of law, therefore, has a
tendency to retard the educational development of Negro
children and to deprive them of some of the benefits they
would receive in a racially integrated school system,"

The Court adhered to Plessv v, Ferruson but noted that "if the
denial of the right to commingle with the majority grovp in hipher
institutions of learning as in the Sweatt case and gain the educational
advantages resulting therefrom, is a lack of due process, it is dif-
ficult to see why such denial would not result in the same lack of due
process if practiced in the lower grades."

In October, 1951, the NAACP asked the U,S., Supreme Court to review
the case, The brief for the present case before that Court was filed

on September 23, 1952, It asks for reversal of the lower court
deecision.
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Virginia Case Fending

A third case, involving the high school facilities in Prince Edward
County, Virginia, is also pending before the Supreme Court. The case
was tried in Kichmond, Va., in February, 1951, The lower court found
that the physical facilities for Negroes were unequal ond, as in the
South Carolina case, ordered equalizotion of physical faecilities but
refused to outlaw segregation or to order the admission of Heproes to
the "white" schools. There is a possibility that the court may decide
to hear this case on appeal also, and that it will be argued after the
South Carolina and Kansas cases,

Counsel for the Apmellants

Thurgood Marshall, Special Counsel of the National Association for
the Advancement of Colored People, heads the battery of lavyers seek-
ing the abolition of segregation, Associated with him in arguine the
cages will be Rebert L, Carter.

Ochers who have participated in the preparation of the cases in-
clude Constance baker Motley, Jack Creenberg, Elwood H. Chisolm, David
Pinksy and Lecnard W. Schroeter of the NAACT legal staff in New York.
4lso, Jack B. Weinstein, Professor of Law at Columbia University;
William T. Coleman, Jr., of Philadelphia; George E. C. Hayes of
Washington, D,C.; George M. Johnsen, Dean of Howard Law School,
Washington, D.C,; Williar R, Ming, Jdr., Professor of Law at the
Universit{ of Chicago; Srottswood W, Robinson, III, and Oliver W,
iill, of Richmond,Virginia; John Scott and Charles Seott, of Topeka
Kansas; Harold R, Boulware of Columbia, S.C.; Frank D. Reeves of
Vashington, D.C,; and James ki, Kabrit, Jr., Executive Secretary and
Professor of Law, Howard University, Washington, D. C.

Statement of the Experts

In support of the Clarendon and Topeka briefs, 32 social scientists

filed an appendix on "the effects of segregation and the consequences

of desegregation," Thzse psychiatrists, psychologists, sociolorists,
anthropologists and educators agree in their statement that "repard-
less of facilities which are provided, enforced segregation is nsy-
chologically detrimental to the members of the segregated group" as

well as to those of the majority gproup. They further assert that segre-
gation has been and can be removed without "outbreaks of vioclence,"

Signing this statement were the following social scientists:

Prof. Floyd H. Allport, University of Syracuse; Prof, Gordon V.
allport, Harvard University; Charlotte Brbecock, M,D., Chicago, Ill,;
Viola ¥, bernard, M.D., New York, N.Y.; Prof. Jerome'S. Pruner Harvard
University; Prof. Hadley Cantril, Princeton University; Prof, isidgr
Chein, Hew York University; Prof. henneth E. Clark, College of the City-
of New York; Dr. Mamie P, 6lark, Northside Center for Child Develorment,
Lew York, N.Y,; Prof. Stuart ¥, Cock, Mew York University; Bingham Dai,
Duke University Medical School; Prof, Alliscn Davis, University of
Chicago; Prof. Else Frenkel-Brunswik, University of California; Pref.
Hoel ¥, Cist, University of Missouri; Prof. Daniel Katz, University of-
lichigan; Prof. Vtto hlineberg, Columbia University; Prof. Dovid Krech,
University of California; Prof. Alfred MeClung Lee, Prooklyn College;
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Prof. R. &, Maclver, Columbia Uniuersitﬂ; Prof. Rebert h, Merton, New
York University; Prof. CGardner liurphy, Menninger Clinic, Topeka, Kans,;
Prof. Theodore M. Hewcorb, University of Michipan; Prof. Robert
Redfield, University of Chicago; Prof. Ira Dei, Heid, Haverford
College; Prof. Arnold M, Hose, ﬁniversity of Minnesota; Frof., Gerhart
Saenper, New Yory University; Prof. R, Haevitt Sanford, Vassar College;
Frof., 5. Stanfield 3argent, Barnard College; Prof, I, Brewster Smith,
Social Science Resesrch Council, New Yorlk, M.Y,: Prof. Samuel A,
Stouffer, Harvard University; Frof. Wellman Warner, New York University:
and Prof. Robin M, Williams, Cornell University.

The Expert Witnesses

In each of the cases, the NAACP called to the witness stand experts
in education, anthropology, sociology and psychology who testified to
the injury inherent in a segregated situation. Among those who
testified in these cases were the following:

Prof. Hugh %W, Speer, Chairman, Department eof Education, University of
Kansas City; Prof. Horace B. English, Chio State University; Prof. John
J, hane, Notre Dame University; Prof. Willard B. Brockover, Iichigan
State University; Or. Louisa ﬁolb, Topeka, Kansas; “rof., Matthew
Whitehead and Prof. Ellis Knox, Howard University; Prof. David Krech,
University of Califernia; Prof. Kenneth Clark, CCNY; Dean James L,

Hupp, West Virginia Wesleyan College; Prof, Howard J, lielally,

Teachers College, Columbia University; Prof. Louis Kesselman, University
of Louisville; Prof. Robert Redfield, University of Chicago; Miss Helen
Trager, Vassar Collegﬁi Dr, Mamie Clark, Northside Center for Child
Development, New York City; Dr. Isidore Chein, American Jewish Congress
Committee on Community Interrelatiens; Prof. M. Brewster Smith, Vassar
College; Dr. John J. Brooks, Director, The New Lincoln School, New York
City; Prof. Alfred MeClung iee. Brooklyn College; Prof. Elsa Hobinson,
New York University; Dean Thomas Henderson, Virginia Union University.
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